STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

HOMNARD 0. WATTS,

)
)
Conpl ai nant, ) Case No. LA-PN- 145
' _ ) _
and ) Adm ni strative Appeal
}
LOS ANGELES COVMUNI TY COLLEGE ) PERB Order No. Ad-291
DI STRI CT, : )
) Decenber 9, 1998
Enpl oyer. ) '
)
Appearances: Howard 0. Watts, on his own behal f; Lisa Lerner

MIller, Associate CGeneral Counsel, for Los Angeles Comrunity
Coll ege District.

Before Caffrey, Chairman; Johnson ahd Anador; Menber s.
DECI SI ON
JOHNSON, Menber: This base cones before the Public
Enpl oynment Rel ati ons Board (Board) on appeal by Fbmérd 0. Watts
(Watts) of a Board agent's dismssal (attached). The Board agent
determned that the Los Angel es Community College District
(District) did not viol ate sections 3547(a); (b) or (c) of the

Educati onal Enploynent Rel ations Act (EERA)! by presenting an

'EERA is codified at Governnent Code section 3540 et seq.
Section 3547 states, in pertinent part: : '

(& Al initial proposals of exclusive
representatives and of public schoo

enpl oyers, which relate to matters within the
scope. of -representation, - shall be presented
at a public neeting of the public school

enpl oyer and thereafter shall be public
records.

(b) Meeting and negotiating shall not take
pl ace on any proposal until a reasonable tine
has el apsed after the subm ssion of the
proposal to enable the public to becone



initial proposal regarding changes to the school calendar in
i nt erest-based bargai ning termnol ogy on February 11, 1998.

After a review of the entire record, including the Board
agent's dismssal, Watts' appeal and the District's response, the
Board hereby affirns the Board agent's disnissal and adopts it as
the decision of the Board itself.

ORDER
The public notice conplaint in Case No. LA-PN-145 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Chairman Caffrey and Menber Amador joined in this Decision.

informed and the public has the opportunity
to express-itself-regarding-the proposal at a
nmeeting of the public school enployer.

(c) After the public has had the opportunity
to express itself, the public school enployer
shall, at a neeting which is open to the
public, adopt its initial proposal.
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STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

HOWARD 0. WATTS,

)
)
Conpl ai nant, ; Case No. LA-PN-145
V. ) DI SM SSAL OF PUBLIC

) NOTI CE COMPLAI NT

LOS ANGELES COVMMUNI TY COLLEGE )
DI STRI CT, ) Septenmber 3, 1998

)
-Respondent . )
)

This decision finds that the Los Angeles Community Coll ege
District (LACCD) did not violate section 3547(a), (b), and (c) of
the Educational Enployment Relations Act (EERA)! by the
presentation of a calendar initial proposal using interest-based

bar gai ni ng.

'The EERA is codified at Government Code section 3540 et
seq. Section 3547 provides, in pertinent part:

(a) AlI'l initial proposals of exclusive representatives
and of public school enployers, which relate to matters
within the scope of representation, shall be presented
at a public neeting of the public school enployer and
thereafter shall be public records.

(b) Meeting and negotiating shall not take place on
any proposal until a reasonable time has elapsed after
the subm ssion of the proposal to enable the public to
become informed and the public has the opportunity to
express itself regarding the proposal at a meeting of
the public school enployer. - '

(c) After the public has had the opportunity to
express itself, the public school enployer shall, at a
meeting which is open to the public, adopt its initial
proposal



BACKCRAND
n March 16, 1998,2 Howard 0. Watts (Witts or Conpl ai nant)
~filed a public notice conplaint against the LACCDwith the Public
Enpl oynent Rel ati ons Board (PERB).3® The conplaint alleges that
the LACCD s February 11 school cal endar proposal was not
sufficiently devel oped for the public to conprehend and was not
subsequently clarified at the February 25 Board of Education
public neeti ng.

Inits response to the conplaint, LACCD explains that it is
engaged in interest-based bargaining with the faculty unit, a
nmet hod which tends to produce initial proposals which are nore
general and | ess adversarial than traditional positional
bargai ning. Neverthel ess, the LACCD asserts that its proposa
contai ned enough specificity to adequately informthe public so
that it cbuld respond to the proposal.

| nvestigation of the conplaint, including a review of the
tape recordings of the relevant Board of Trustee neetings,
reveal ed the foll ow ng.
EACTS

The LACCD s initial proposal was presented at a public Board

of Trustee neeting on February 11 as an informative item The

proposal, inits entirety, states:

Article 10. Cal endar

°A11 dates herein refer to cal endar year 1998 unl ess
ot herw se not ed.

3The conpl aint was in abeyance fromMay 12 to July 1.
2



As referenced in Article 10.C of the
Agreenent, the District has an interest in
bargalnlng to authorize one or nore alternate
year-round cal endars, which, if agreed to,
woul d be available to colleges wishing to
nove part or all of their instruction to the
alternate cal endar(s). Included in the

al ternate cal endar bargai ni ng woul d be
related issues including, but not limted to,
cal endar, assignnment and workl oad, alternate
basis for retirenent credit, determnation of
participation by faculty, hourly assignnments
and seniority, rates of pay, holidays and
vacati on days, class size, evaluation

| eaves, transfer and reassignnent, insofar as
such issues relate to the proposed alternate
cal endar (s).*

As Watts explains in his conplaint, the proposal is the
culmnation of approximately three years of study and di scussion
by Dstrict staff, trustees and students, which included at |east
one public neeting where Watts spoke in opposition to the
alternate year-round calendar. During this same tine, a student
group conducted a survey and produced a video regarding this
Issue. Finally, progress reports froma commttee charged with
devel opi ng an i nformati on base on the issue have been presented
at Board of Trustee public neetings.

The LACCD s February 25 neeting allowed the public an
opportunity to speak regarding the proposal. Wtts spoke at the

“Article 10.C of the Agreenent between the LACCD and the
Anerican Federation of Teachers College Quild Local 1521,
CFT/ AFT, AFL/ A O, effective Septenber 30, 1996 through June 30,

1999, - states:-

Thi s Agreenent does not preclude any of the
nine colleges or other Dstrict prograns from
|nFIenent|ng_any aspect of a year round

cal endar by joint agreenent of the AFT and
the Dstrict.



meeting and asked a litany of very specific questions.® No ora
clarification of the proposal was given by LACCD at the neeting.®
1 SSUE
Was LACCD s initi al proposal for a year-round cal endar
sufficiently devel oped to neet the requirenents of Governnent

Code section 3547?

DI_SCUSSI ON
The purpose of inplenmenting the public notice provisions of
Governnent Code section 3547 is stated in subsection (e):
. . that the public be infornmed of the
i ssues that are bei ng negoti ated upon and
have full opportunity to express their views
on the issues to the public school enployer,
and to know of the positions of their elected
representatives.
PERB has interpreted this section to mean that the initial
proposal s presented to the public should be sufficiently
devel oped to allow the public to conprehend them (Palo Alto

Unified School District (1981) PERB Decision No. 184. (Palo

Alto).) An initial proposal which sinply states the subject
matter to be negotiated, such as "wages", does not adequately

informthe public of the issues to be bargai ned by the enpl oyer

*Wat t s testinony often contains scol ding, threatening and
derogatory comments ainmed at the Board of Trustees and D strict
.ﬁersonnel, along with a recitation of public notice cases where

e has prevailed in another jurisdiction. It is unclear how
these comments relate to the issue at hand.

®Watts states in his conplaint that there woul d be three
year-round calendars. It is not clear fromwhat source this
“nunber was derived.



and the exclusive representative. (lbid.) However, PERB has
also found that the actual dollars and cents cost of a proposal
need not be presented to the public. (Los es_Co ity
ollege District (1989) PERB Deci sion No. 740.)

If an initial proposal is not specific as witten, PERB has
held that an oral clarification at a public neeting nmay be

sufficient to cure any defects or insufficiencies in the

proposal . ((Qcean View Teachers Association (Busch) (1992) PERB

Deci sion No. 943; Qrean View School District (Busch) (1992) PERB

Deci sion No. 938.)

PERB has found that the use of a new or different bargaining
techni que such as the interest-based, collaborative bargaining
approach does not relieve the parties of their statutory burden
to provide public notice. ((cean View Teachers Associ ation
(Busch), supra, PERB Decision No. 943.)’ The Board has al so
recogni zed that while the interest-based bargaini ng approach nmay
hol d many advantages for the parties, it nmay also rai se sone
public notice concerns.

It is clear, however, that the interest-based
approach to barPalnlng tends to produce
initial proposals which do not include a
great deal of specific details. To the
extent EERA' s public notice requirenent is

interpreted to mandate that initial proposals
I ncl ude detailed informati on concerni ng

"Watts- insists during his public testinony that interest
based bargaining is not sanctioned by section 3547 and that
traditional bargaining is what is required. In fact, section
3547 does not dictate bargaining nethods to the parties. In
addition, Board decisions clearly recognize it as a legitimate
pr ocess, al beit one where the participants nust be sensitive to
PERB' s public notice provisions.




subj ects to be di scussed during negotiations,

the interest-based approach makes that task

nmore difficult. The Board takes notice of

the potential inconsistency between EERA's

public notice requirenment and the tendency

for initial proposals under the interest-

based bargai ni ng approach to be general in

nature. (Los Angeles Unified School D strict

(1992) PERB Deci sion No. 964.)
Therefore, the Board urged parties using this approach to strive
to insure that they do not fail to fully informthe public of the
I ssues to be negotiated in collective bargai ni ng.

LACCD s initial proposal in this case reflects its attenpt
to follow a collaborative nodel of bargaining that stresses
interests rather than positions. The cal endar proposal's focus
Is to negotiate additional calendar options for the college-
systemand specifically recognizes that a nyriad of related itens
may flow fromthe parties' discussions.

At the February 25 neeting, Watts asked for specific
information regardi ng the exact number of year-round cal endars
~contenpl ated, the canpuses affected, what parts of instruction
woul d be affected, whether assignnents will be nade by an
adm ni strator or chosen by a faculty nenber, the nunber of hours
per week and how they will be determ ned, which faculty nenbers
will be affected, how seniority will be calculated, the rates of
pay for participating faculty, the nunber of holiday and vacation
days, the nunber of students in a cIass mho mnll adn1n|ster
evaluatlons what types of Ieaves mnll be prOV|ded to
participants, what the transfer and reassi gnment policies wll

be, etc.



These questions indicate an understanding of the proposal
and its possible ramfications. Answers to his inquiries will be
formul ated by the parties as they engage in negotiations, not at
this prelimnary stage of the process. Finally, this issue has
been the subject of discussion for three years during which the
public has been kept inforned and Watts hinself has conveyed his
opposi ti on. Thus, it is difficult to imagine thét Watts did not
conprehend the District's February 11 school cal endar proposal in
order to express hinself as allowed by section 3547.

QONCLUSI ON_AND CRDER

Based on the facts, |aw and precedent discussed above, it is
determned that the Los Angeles Community College District has
not viol ated Gover nment Code section 3547 (a), (b), or (c) since
Its cal endar proposal adequately inforns the public of the issue
which will be the subject of negotiations. Therefore, this
public notice conplaint is DSM SSED wi thout |eave to anend.

R ght to Appeal

Pursuant to Public Enpl oynent Relations Board regul ati ons,
any party adversely affected by this ruling nmay appeal to the
Board itself by filing a witten appeal within twenty (20)
cal endar days after service of this ruling (California Code of
Regul ations, title 8 section 32925) . To be tinely filed, the
original and five copies of such appeal nust be actually received
by the Board i tse'lf bef oré '.the” cl.ﬂoéle of bu5| ne;s I(J5: 00 p.m) or
sent by tel egraph, certified or Express United States nail

postmarked no later than the last date set for filing (California



Code of Regul ations, title 8, section 32135). Code of Qvil
Procedure section 1013 shall apply. The Board's address is:

Menbers, Public Enpl oynent Rel ati ons Board

1031 18th Street
Sacranent o, CA 95814

The appeal nust state the specific issues of procedure, fact, |aw
or rationale that are appeal ed, nust clearly and concisely state
the grounds for each issue stated, and nust be signed by the
appealing party or its agent.

If atinmely appeal of this ruling is filed, any other party
may file with the Board itself an original and five copies of a
statement in opposition within twenty cal endar days follow ng the
date of service of the appeal (California Code of Regul ations,
title 8 section 32625). |If no tinely appeal is filed, the
aforenentioned ruling shall becone final upon the expiration of
the specified tine limts.
Service

Al docunents authorized to be filed herein nust also be
"served" upon all parties to the proceeding and the San Franci sco-
Regional O fice. A "proof of service" nust acconpany each copy
of a docunent served upon a party or filed with the Board itself.
(See California Code of Regulations, title 8, section 32140 for
the required contents and a sanple form) The appeal and any
opposition to an appeal mnll be conS|dered properly served" when
personal | y dellvered or dep05|ted in the flrst class mai | post age
pai d and properly addr essed.

Ext ensi on of Ti ne




A request for an extension of tinme in which to file an
appeal or opposition to an appeal with the Board itself nust be
inwiting and filed with the Board at the previously noted
address. A request for an extension nust be filed at |least three
cal endar days before the expiration of the tine required for
filing the docunent. The request nust indicate good cause for
and, if known, the position of each other party regarding the
extension, and shall be acconpani ed by proof of service of the
request upon each party (California Code of Regulations, title 8,
section 32132) . '

Dated:  Septenber 3, 1998 By: _
Anita |. Martinez

Regi onal Director



